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and this ruling is approved by a court on appeal, and
a precedent is thus created which will afterwards be
followed. This precedent, it will be observed, created
a new class. The contract contained in the policy
belonged to the class of actions approved by the law,
that is, to the class of contracts, and the obligation
of these rested upon no ground, originally, other than
that of custom. I know of no reason why men were
in the first instance compelled to perform their con-
tracts except that such performance was in accord-
ance with custom. It has often been said by the
most approved writers that custom, is one of the
sources of law, and indeed Blackstone views the body
of our unwritten law as being custom, or founded
upon custom; but the sort of custom thus intended
is ancient custom, reaching so far back that its begin-
ning is not known. Such a limitation of custom in
the making of law seems to me to be without founda-
tion, and the object in giving the last illustration is to
show that present custom, provided it is established,
is as efficient as if it were centuries old. But I
must endeavour to make this still more clear. Let
me take the example of a second succeeding action
in all respects like the one just under notice, except
that the information concealed was derived from
widespread public accounts of a great hurricane.
The underwriter claims exemption from liability on
the ground of concealment, and relies upon the de-
cision made in the former case. The insured insists
that the former case should not be regarded as a
governing precedent, for the reason that this one
presents a new feature which effectually distinguishes